Introduction

CHRIS HUGGINS AND JENNY CLOVER

CONFLICTS IN AFRICA

For many people the word ‘Africa’ has become synonymous with con-
flict and the various stages of conflict. There are continuing civil con-
flicts; countries in danger of descent into conflict; countries facing
renewed conflict; countries economically, socially or militarily affected
by neighbouring conflicts; countries directly involved in neighbouring
conflicts; and countries in transition from war to peace.

Over the past three decades, more than seventy wars have been
fought in Africa. The total magnitude of armed conflict increased in the
period from the 1950s to the 1980s, then declined sharply after the Cold
War ended in 1991, and during the 1990s fluctuated between escalation
and de-escalation. There are now a growing number of new conflicts in
Africa that are increasingly violent and protracted. At the beginning of
the new century, armed conflicts afflicted 16 of Africa’s 54 countries, and
the average duration of conflicts being fought was 22 years, while their
median duration was 17 years.' This new generation of violence is par-
ticularly threatening, not only for the countries involved, but also more
broadly for regional and international security. More importantly, peace
is often fragile, making it difficult to apply the term ‘post-conflict’ to
many countries — in most cases there is a precarious balance between
renewed conflict and sustained peace. Increasingly countries are caught
in a ‘conflict trap’: emerging from conflict but maintaining only a fragile,
‘negative’ peace; caught in an underdevelopment-conflict cycle. In fact,
of the countries that are in their first decade of post-conflict peace, an
estimated half will fall back into conflict within the decade.

Whereas internal conflict has been previously seen as a “political” issue
to be addressed by the government concerned, the importance of multi-
stakeholder responses is increasingly being acknowledged. The African
Union, for example, is trying to tackle the thorny issue of national sover-
eignty and ensure that internal conflicts are addressed through regional
strategies where necessary. Different kinds of actors have become
involved in working on conflict issues. Even institutions which have
traditionally focused on one aspect only — for example, humanitarian aid
— are finding it necessary to adopt a more comprehensive approach to
conflict analysis and conflict prevention. Donor organisations increas-
ingly place conflict-prevention or conflict-resolution at the heart of their
strategies; non-governmental organisations working in conflict-affected
areas are attempting to make connections between ‘humanitarian’
responses, which are often based on delivery of relief supplies, and
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‘development” activities which seek to be more sustainable; the United
Nations response to conflict is now tailored not only to addressing vio-
lence through diplomacy and peacekeeping operations, but to operation-
alising structural prevention strategies, which, in the words of the
Secretary General, Kofi Annan, “address the political, social, cultural,
economic, environmental and other structural causes that often underlie
the immediate symptoms of armed conflicts.”?

The most striking common factor among war-prone countries is their
poverty — the poorest one-sixth of humanity endures four-fifths of the
world’s civil wars. The strong correlation between conflict and poverty
includes deep inequality, unequal growth and the unequal distribution
of resources. Inequality between groups is one of the foremost causes of
violent conflict. Structurally, these may be related directly back to the
allocation and distribution of resources, including the scarcity of land
and the compromising of land tenure rights. Access to or distribution of
properly managed, protected and controlled natural resources can aug-
ment livelihood strategies. While it is empirically difficult to demon-
strate that either poverty or environmental factors, in and by themselves,
are strong determinants of conflict, the ‘loss of livelihoods” constitutes a
missing link in explanations of current conflict patterns.

THE NEXUS BETWEEN LAND AND CONFLICT

Land lies at the heart of social, economic and political life in most of Africa,
but across much of the continent there is a lack of clarity regarding property
rights, and all over land tenure is contested. The founder of ACTS, Prof.
Calestous Juma, argued in 1996 that, “the way land use is governed is not
simply an economic question, but also a critical aspect of the management
of political affairs. It may be argued that the governance of land use is the
most important political issue in most African countries.”?

Over the past two decades the links between environmental stress
and conflict have generated a substantial body of research. Much of the
early work, such as that undertaken by the Toronto Project on
Environment and Acute Conflict, focused on environmental stress as a
cause of conflict. ‘First wave’ discussions focused on the nature of secu-
rity and the role of environmental scarcity and degradation. In the ‘sec-
ond wave’ of research, attempts were made to establish a link between
environment and conflict. More recently, researchers have set out to
examine the ways in which environmental scarcity and stress inter-
relate with other drivers of conflict or other factors that influence
whether conflict arises. The increasing interest in recent years in the
links between land access issues and violent conflicts is related to, first,
the explosion of research into complex humanitarian emergencies and
second to convergence of views amongst many stakeholders on key
aspects of land policy reform.*
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African governments, donor agencies and international experts are
increasingly in agreement that, first, a range of technical approaches may
be taken to improve land tenure security, with titling being just one among
many options; second, the rights of land users other than the head-of-
household (particularly women) are often at risk through formalisation
and individualisation of land tenure, which requires legal and other mea-
sures to address the problem; third, customary tenure systems should not
be ignored or ‘abolished” (even if this were possible) but rather should be
incorporated into formal systems, through codification or other means;
and fourth, some form of decentralisation is necessary in order for land
laws to be implemented in locally appropriate ways.’

Recent optimism about the potential of land reform stems from the
conceptual ground that has emerged from a wide range of debates
between diverse actors. In general, having learnt lessons from the fail-
ure of past reforms that put absolute faith in the power of titling and the
free market, on the one hand, or socialist-inspired social engineering, on
the other, there has been a reassessment of conventional wisdom regard-
ing land tenure.® Governments increasingly acknowledge that their
power to effectively allocate or even manage land is limited, and are
hence decentralising many functions to local-level institutions, and pro-
viding informal customary rights with some form of legal legitimacy.
This is illustrated by changes in approaches by major organisations such
as the World Bank, which has recently started to recognise that land
rights and land tenure systems at the local level, which are evolving and
innovating across the continent, must not be marginalised. The Bank, in
a recent report, takes a more pro-poor stance than previously, and
emphasises the importance of gender issues, recognition of customary
rights rather than external attempts at ‘formalisation’, the need to pilot
land policies, and the central role of multi-stakeholder dialogue.’

Naturally however, there remain many controversies and arguments
over the appropriateness of different policies to different countries. For
example, while a formidable toolkit of diverse approaches to securing
land rights has been developed (incorporating technological innova-
tions, participatory approaches, and hybrid models) these are some-
times ignored due to political, time-related or financial pressures, as
well as the particular biases of those in charge of policy reform. In addi-
tion to the debates over ‘technical’ aspects, there are wider differences
over the extent to which African countries are able to exercise self-deter-
mination in policy-formulation (due to the involvement of ‘develop-
ment partners’ in supporting and/or influencing the exercise) and the
degree to which civil society groups ‘participating’ in policy-formula-
tion are really able to have an influence, rather than merely being part of
a window-dressing exercise. Despite consultations and research into
challenges facing specific areas or specific social groups, there is some-
times a perception that ‘standardised” solutions modelled on Western
theories of property rights are still being favoured in some countries.®
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Conlflict and land policy are both complex subjects that are character-
ised by great levels of uncertainty, controversy, and political sensitivity.
The nexus of conflict and land as an area of concern has been explored
through various projects, programmes and conferences in recent years.
A brief look at some major publications and initiatives illustrates some
of the recurring themes.

Whilst noting that the issues have to date not received the amount of
research necessary, the first major World Bank publication on land issues
since 1975, Land Policies for Growth and Poverty Reduction (2003),
acknowledges that “deprivation of land rights as a feature of more gen-
eralised inequality in access to economic opportunities and low eco-
nomic growth have caused seemingly minor social or political conflicts
to escalate into large-scale conflicts”, giving the examples of Burundi,
Cote d’Ivoire, Rwanda and Zimbabwe, among others.” The emphasis on
inequality is perhaps a new departure for the Bank, which had previ-
ously championed market-based approaches which did little to ensure
equality. The report identifies three main areas of investment in order to
manage land-related conflicts: the development of incentives for settle-
ment of conflicts, especially by informal means; legal validation of
agreements reached by informal means, in order to prevent ‘institutional
shopping’ between formal and informal mechanisms; and a system of
conflict monitoring and information dissemination, including setting
up legal aid centers for the poor.

The Organisation for Economic Co-operation and Development
(OECD) DAC guidelines on Helping Prevent Violent Conflict take land-
related sources of conflict very seriously, making a number of references
to land issues. The document notes that dispossession of land is a com-
mon cause of population displacement (itself a destabilising factor) and
identifies localised and regional scarcity of productive land and changes
in land tenure systems as contributing factors to violent conflict over
resources. In terms of post-conflict reconstruction, it identifies land ten-
ure and administration as a critical area for action, and argues that reso-
lution of disputes related to land-holdings must be addressed as rapidly
as possible once violence has subsided. In addition, it emphasises that
demobilisation and reintegration of combatants cannot be effective
unless combatants are able to gain access to land. Several chapters in this
volume support these points, and offer specific recommendations of how
these principles can be implemented in a number of African countries.

USAID’s guidelines on Conducting a Conflict Assessment note that
land is an important tool in violent political struggles between elites,
and a complementary toolkit for understanding conflict over land has
been developed.'’ The toolkit emphasises land tenure insecurity as a
cause of conflict, and also identifies inequality as an issue. Conflict
entrepreneurs are blamed for sometimes manipulating land issues to
further personal gains; the Rwandan genocide is provided as an exam-
ple. The need to improve land access in many countries is mentioned,
and the report points out that large-scale land redistribution has occa-
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sionally been successful in the past (providing examples of Japan and
Taiwan), but more often leads to greater instability because of the degree
of land expropriation necessary for such programmes. It suggests that a
variety of other approaches are more appropriate, including market-
based measures, improved land rental markets, and allocation of public
lands. The risks represented by population displacement due to conflict
or resettlement programmes are described, and importance of address-
ing land issues in post-conflict situations is emphasised. Key recom-
mendations are for the establishment of property or claims commissions
to manage competing claims, and support for informal and community-
based conflict resolution systems. In common with most such reports,
the document stresses that there are no uniform solutions, and that
multi-sectoral approaches are needed.

UN-HABITAT and the Food and Agriculture Organisation of the
United Nations (FAO) have both started to develop conceptual frame-
works for understanding the impacts of conflict on land administration,
and addressing these impacts in the post-conflict context."! Experts
working with UN-Habitat have argued that post-conflict situations are
inherently unstable, and hence require a different approach to that taken
in ‘normal’ circumstances; soft-system approaches and holistic analyses
of the ‘macro-environment’ are recommended.'?

There is increasing recognition that often, land issues in post-conflict
contexts are being tackled by the international community and national
institutions in ad hoc ways, rather than according to systematic guide-
lines and normative frameworks. For example, in Kosovo, the United
Nation’s Mission in Kosovo (UNMIK) had a broad legislative mandate
and exercised this in order to establish a Housing and Property
Directorate Claims Commission, which adjudicates in property dis-
putes.”” Conversely, in East Timor, the United Nations Transitional
Administration in East Timor (UNTAET), despite having the power to
administer public and private land, did not implement substantive leg-
islation on land issues and was undermined by poor coordination, as a
result of lack of political will in some quarters. As a result, the numerous
instances of unauthorised occupations of land in east Timor were not
adequately addressed.'

At a recent meeting on Housing, Land and Property Rights in Post-
Conflict Societies, experts in this field including UNHCR and UN-
HABITAT personnel emphasised the urgent need for the UN and other
agencies to develop such systematic policies.”” Improved convergence
by donors and international development agencies on best practice in
conflict-sensitive land policy design is also necessary.

This brief review has indicated some of the themes which often reoc-
cur in discussions on land and conflict. First, in some countries, lack of
access to land is a major livelihood constraint for many people. This is the
case particularly in areas suffering marginalisation as a consequence of
political and geographic factors. Where major local grievances exist,
poverty can be an underlying reason for recruitment into armed groups
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as militia members or members of regular forces are able to sustain them-
selves by looting.'® Land scarcity, in the absence of off-farm livelihood
options, is therefore often a structural cause of conflict in parts of Africa,
as discussed in the chapter on eastern Democratic Republic of Congo in
this book.

In addition to these structural aspects, land can also be a proximate
cause of conflict: for example, when land disputes, tenure insecurity, or
inequality in land access are recognised as major grievances, which
(often in combination with other factors) can motivate violence. The
Ituri territory in North-eastern DRC may provide an example of this, as
discussed in this volume. The nature of mediation and dispute resolu-
tion mechanisms are important in determining whether parties involved
in a conflict will resort to violence: if they are seen as biased or ineffec-
tive, violence is likely. Again, Ituri provides an example of the under-
mining of such mechanisms through political and military interference.
In Burundi, local mechanisms have also been compromised but still pro-
vide hope if they can regain credibility.

We should remember, however, that not all land-scarce countries, or
areas with unequal land ownership, suffer conflict. Research suggests
that the key determinant of whether violence will occur is not the extent
of grievance in any given society, but rather the forms of social and
political organisation which enable ‘boundaries’ to be formed and peo-
ple mobilised for violent ends.'” Unfortunately, land access disputes
often have ethnic dimensions, as land use patterns and customary land
tenure systems have an ethnic basis; hence, the frequency of disputes
involving farmers and pastoralists, and the use of the ‘ethnic card’” by
conflict entrepreneurs.

In addition to the ‘legalistic’ aspects of land access and control, there
are other dimensions — economic, political, social and spiritual — which
are equally important. For example, land may often be significant as a
means of production, an area where political authority is expressed and
taxes may be raised (the concept of ‘territory’), a means by which fami-
lies and individuals maintain social status and also as a source of feel-
ings of ancestral ‘belonging’, as ancestors are buried within traditional
territories.”® Land is by definition an emotional issue, therefore, and
linked to cultural and other values.

Camilla Toulmin has joined others in pointing out the growing inter-
est in land not only for farming, but also as a speculative asset. “Those
who have made money in business or politics increasingly want to
establish landed estates, for status as well as financial gain. There is
every likelihood that poorer groups will lose out again.”"

Control over natural resources affects land uses and often, commercial
development of natural resources involves individualisation of commu-
nal (indigenous) rights, with loss of access resulting for some. This indi-
cates an important aspect which is often forgotten: land rights problems
are not purely home-grown’. Land issues may be ‘embedded’ within
other struggles; for example, over mining rights, protected areas, or
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hunting concessions.” Where there is ethnic and regional competition
about scarce resources, it is usually the result of opportunistic politicisa-
tion of identity. In “wars of abundance’, belligerents rely on their capacity
to exploit and commercialise resources, so such wars become self-financ-
ing, self-sustaining and therefore not readily open to mediation.
Furthermore, the way that many of these wars are financed highlights
that they develop within a ‘globalised” war economy in which the indus-
trialised countries play a role: most of the world’s civil wars in poor coun-
tries involve a struggle for control of natural resources that are ultimately
sold to wealthy countries.?! The global economy has a huge influence in
the modern climate of economic liberalisation. Global forces can impinge
on local land use directly, when foreign investment results in the purchase
of land for commercial enterprises, for example, or indirectly, when global
markets or donor conditionalities stimulate national prioritisation of cash
crop production and hence local land use patterns.

Land issues are therefore much broader than usually encapsulated in
the mandate of a ministry for lands, or a land policy. A range of other
‘sectors” and activities have important links with or impacts on land use
and tenure, including agricultural policies, natural resource manage-
ment systems, policies on urbanisation, infrastructure development,
non-agricultural employment creation, internal and international migra-
tion, and water management. This suggests the need for a multi-sectoral
approach and considerable inter-ministerial coordination, which is not
always achieved, hence the frequency of inter-sectoral institutional con-
flicts which have impacts at the local level. Decentralisation can provide
useful mechanisms to ensure that natural resource management strate-
gies can be responsive to local needs. Both Rwanda and Burundi plan to
decentralise many land administration functions, as described in this
volume. However, it is not a panacea, and communities at the local level
can also be affected by the same class - and ethnic-based struggles that
affect national level governance.

In many countries, there are important issues around citizenship sta-
tus and migration, often stemming from events in the colonial era. In
southern Africa, these are often related to the economic dominance and
control over prime land exerted by white settler communities, as well as
the land rights of migrant farm-workers. In the Great Lakes region, these
are rooted in colonial and pre-colonial migrations, the arbitrary delinea-
tion of borders by colonial powers, and post-colonial migration and
forced displacement. These are volatile issues, being handled differently
in various countries, and the chapters that follow provide examples of
experiences from Zimbabwe and eastern DRC.

The increased focus within the international humanitarian, develop-
ment and security communities on the relationships between land and
conflict, and the improved conceptual understandings that have
resulted, are therefore important. However, there are risks associated
with such research, and they should be clearly articulated. First, conflict
is a multi-causal phenomenon, which cannot be understood solely from
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a single perspective. Most importantly perhaps, research on land-related
issues tends to concentrate attention in the ‘local’ or ‘national’ levels —
perhaps with regional tangents taken into account. The ‘global” aspects
of the conflict are often forgotten. Africa, as much as any other conti-
nent, is subject to the forces of globalisation, and has indeed been mas-
sively affected by foreign influences for more than a century.

RURAL LAND TENURE

The case studies in this book focus on rural land tenure. This is appropri-
ate because, despite the very high rates of urbanisation seen in some
countries, African society remains overwhelmingly rural. In Rwanda for
example, some 90% of the population live in rural areas. In Burundi,
urban zones cover less than 1% of the total land area. Livelihoods are
overwhelmingly reliant on smallholder agriculture, livestock production,
fishing, and other forms of subsistence production. Access to land (though
not necessarily ownership of land) is a vital underpinning of these liveli-
hoods. Poverty and dependence on agriculture are, at a general level,
closely related in Africa.? The rural populations of the countries discussed
in this volume are amongst the poorest communities in the world.

It is true that livelihood strategies are changing in many areas, with
off-farm and particularly urban forms of income (including remittances
from absent family members) becoming more important. However,
access to land (whether through communal or individual claims)
remains the centerpiece of most family asset-bases. In addition, while
urbanisation and limited industrialisation is impacting some areas, oth-
ers have been affected by down-sizing of the civil service (sometimes as
part of the structural adjustment programmes of international financial
institutions) or by the recession or near-collapse of the formal economy,
as in Zimbabwe. In such areas, access to land is an important part of
subsistence strategies which are implemented in order to cope with eco-
nomic shocks.

Land tenure encompasses a bundle of rights:* land tenure is usually
divided into the rights to use, enjoy the fruits of, and dispose of (or
alienate, sell) property. In other words, there is a proprietary aspect (the
right to ‘hold” land) and also a management aspect. These aspects (with
their innumerable sub-components) may or may not be the responsibil-
ity of the same person(s). Land tenure rights may be held by individuals
or groups, depending on the rules of the system in operation. Security of
land rights, and clear definition of interests over land, are the most
important aspects of any tenure system. The ways in which security is
achieved, and indeed, the local perception of security, may vary. Several
chapters in this book note that different kinds of arrangements may pro-
vide security from different kinds of challenges from different actors,
including the state.

Land access is a wider-ranging term, with several possible definitions,
that go beyond the strict legal definitions of land tenure. For the purposes
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of this volume, we adopt a single useful and succinct definition: “the right
or opportunity to use, manage, and control land and its resources. It
includes the ability to reach and make use of the resource.”?

Land rights, like all property rights, are socially-mediated entitle-
ments. They establish a relationship between the holder of property and
a certain set of resources. The legitimising norms and institutions of
societies (whether state or non-state, formal or informal) maintain this
relationship over time, and defend it against trespass or other interfer-
ence. Land tenure is therefore culture-specific, “because it is determined
by the history, social organisation and land-use patterns of a given com-
munity which reflect, among other things, the ecological characteristics
of the region.”? Because of the numerous norms and regulations that
make up property rights, they are, in the end, “relationships between
people” .2 The stability of social institutions is therefore important for
the security of existing rights to land. This explains the tenacity of cus-
tomary forms of tenure, despite the fact that statutory law has largely
ignored, or even outlawed, them for decades.

One of the defining features of the land rights situation in Africa is
the dichotomy between customary land tenure arrangements — which
dominate the African landscape — and the statutory systems based
largely on western models, which dominate in urban and particularly
high-value areas. As has been pointed out by others, western systems
tend to equate property rights with individual private ownership. In
other words, the right to exclude others from land is a key feature of
statutory systems, whereas African customary arrangements tend to be
more inclusive.”” According to some, including Johan Pottier in his con-
tribution to this volume, customary systems do not define each person’s
‘rights’, as we usually understand the term. Instead, “rights held by
individuals are the fruit of negotiations in which the local land authori-
ties act as arbiters; customary law is by nature ‘procedural’ and not
codified.”* Because customary systems and statutory law (and religious
law, in some cases) operate simultaneously in most African countries, a
process of ‘forum shopping’ often occurs, whereby people use both sys-
tems to try to claim land rights. The richer and more powerful tend to
benefit from this phenomenon and the overall result tends to be an
undermining of customary regimes. In many areas, tenure insecurity
which results from the duality of systems takes two forms: first, a lim-
ited number of cases of open disputes over particular areas and jurisdic-
tions, and second, a more generalised chronic situation where lack of
tenure security may limit investment and constrain livelihoods, but
does not represent an immediate threat to occupancy and use.”

In general, land tenure systems generally become more clearly
defined when population density increases and land becomes scarce.
This theory is known as induced innovation, or the evolutionary theory
of land rights, and has generally developed from the work of Ester
Boserup.® For example, shifting cultivation gradually becomes unten-
able as population increases, and individual plots are demarcated. Over
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time, use rights enjoyed by the household are extended — they gain the
right to change the types of crops grown — and eventually, they may be
able to sell the land and hence alienate it altogether from the customary
system. Some analysts argue that this has often occurred separately
from processes of formalisation of tenure, though it is often linked to
increasing market penetration of traditional societies, and other aspects
of ‘modernisation’.*!

This trend is often seen as a rational, and hence inevitable, process.
The expansion of economic opportunities causes a rise in property val-
ues, which encourages a more precise definition of property rights. In
practice, however, it is often problematic and is characterised by strug-
gles at the local level. In particular, the individualisation of customary
rights may lead to a loss of land access by some, even as particular indi-
viduals gain increased tenure security. In some areas, land is subject to
multiple and overlapping uses (such as hunting, gathering, livestock-
keeping, and farming), by different kinds of users (such as individuals,
households, kinship groups) of different status (sometimes termed pri-
mary, secondary and tertiary users), at different times.*> The conse-
quences of such a process for women has created a particular contro-
versy, with some experts objecting to the idea that women are always
treated as ‘secondary’ or ‘subordinate’ users of land according to African
customs. In chapter three, Johan Pottier looks at the concept of evolu-
tionary land tenure systems and the ways in which gender issues are
addressed, or sometimes marginalised, in such theories. What is clear,
however, is that the individualisation of land previously held under
such complex use regimes often results in some users losing their access
and use rights.

Because of the increasing frequency of disputes which may arise due
to tensions between customary systems and the requirements of the
market, it is sometimes asserted that the state has a responsibility to
offer greater protection to rural producers through formal mechanisms
such as titling. Others are of the belief that titling is neither necessary
nor effective, and instead, the best option is a combination of strength-
ening of local institutions and reliance upon local normative structures,
which themselves are evolving to suit the changing rural economy.*

The rapid pace of change in land tenure systems in Sub-Saharan
Africa cannot be disputed. Processes stemming from colonialism, popu-
lation growth, technological development and the penetration of the
global capitalist economy into the periphery have had profound effects.**
We are reminded that:

“customary land tenure is an organic system, which responds to a range
of internal and external pressures... thus, the process of codification and
integration [of customary and statutory systems] must not assume that
land tenure is static or immune to change and should allow for a degree
of flexibility and customary legal development.”*
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What is very much in question is the precise nature of change in a
particular area, and to what extent the increasing individualisation of
land tenure actually corresponds to the end of custom and the domi-
nance of market principles. The debate may be most intense in those
areas where land scarcity is most in evidence, and/or market penetra-
tion is most complete. Rwanda is a case-in-point, as discussed by Pottier,
and Musahara and Huggins in this volume.

This is very far from being a neutral, value-free debate. In numerous
countries, administrators and experts have declared the death of cus-
tom, or arbitrarily decreed that customs were ‘abolished’, thus privileg-
ing their own capabilities, as holders of particular ‘external’ technical
knowledge or positions of law-making power. For the West African
region, it has been postulated that the desire by governments to take a
stronger role over land ownership and allocation was motivated by a
‘hidden agenda’: first to gain the ability to use land to negotiate and
strengthen alliances between key groups and political allies; and sec-
ond, to undermine the power of customary leaders who represent a
rival to state power at the local level** We would suggest that this
dynamic also characterises the state’s approach to land in other parts of
the continent, from colonial times to the present.

Many influential commentators have insisted that custom continues
to have a role, and the need to ‘integrate’, ‘harmonise” or otherwise rec-
oncile customary and statutory tenure regimes has become a common
theme in recent years. One challenge to such an approach is the great
variety in customs as practised across a single state. Another is that some
customary leaders have used their position to sell land held under cus-
tom, and have hence undermined the very system that they are intended
to safeguard. In the DRC, as demonstrated in this volume, some custom-
ary authorities scape-goated particular communities for the alienation of
land, in a process that eventually led to large-scale conflict.

AIMS AND METHODOLOGIES OF THE RESEARCH

Both ACTS and ISS have looked in detail at the relationships between
environmental change, natural resource management, and violent con-
flict in Africa. Some key findings have been published in a volume
entitled Scarcity and Surfeit: the Ecology of Africa’s Conflicts.”” The vol-
ume includes studies from six Sub-Saharan countries affected by com-
petition for resources including fresh water, agricultural and grazing
land, columbium-tantalite (coltan), and oil. This publication contributed
to the rising profile of natural resources issues as a focus of conflict pre-
vention and conflict management programmes. In the year following
the publication of this work, it became apparent that the main challenge
was no longer to persuade policy-makers that ‘environmental sources of
conflicts” existed. Instead, it was to provide them with tools and specific
recommendations on how they could address particular kinds of
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conflict. It was therefore decided that follow-on work should have a nar-
rower focus, and hence the decision to look at land rights issues. The
initial focus was also on Burundi, the DRC and Rwanda, through a
research project entitled Preventing Conflict through Improved Policies
on Land Tenure, Natural Resource Rights, and Migration in the Great
Lakes Region, and supported by the Conflict Pilot Activity Fund of the
United States Agency for International Development’s Regional
Economic Development and Services Office for Eastern and Southern
Africa (REDSO/ESA).

Once the three core case studies were complete, other country experi-
ences were examined for purposes of comparison. Nonetheless, this
book examines a wider range of circumstances and countries, and the
case-studies were purposely selected to represent situations where land
disputes and localised land scarcity has been a cause of ongoing conflict
(such as the DRC) as well as where post-conflict reconstruction has been
followed by attempts to design conflict-sensitive land policy (as is the
case in Angola and Rwanda). The book covers a lot of ground; but it
does not always attempt to provide extensive definitions of all terms
and concepts utilised, nor is it intended as a guide to land policy reform.
The conceptual terrain involved is so vast that such a task would require
an entire volume to itself, and detailed case-studies could not be
included. For background, readers are directed to previous ACTS publi-
cations (such as the influential volume In Land We Trust) or publica-
tions by other organisations, such as the Pan African Programme on
Land and Resources Rights.?

The three chapters on the Great Lakes countries are based on field-
work and a variety of secondary resources, including grey literature col-
lected within the specific countries under consideration. Interviews
were also conducted with refugees and internally displaced households
in eastern DRC and Burundi, and with householders and local mayors
in Rwanda. In all cases, government officials, civil servants, and mem-
bers of national and local non-governmental organisations and commu-
nity-based organisations were interviewed. In-country representatives
of the Food and Agriculture Organisation of the United Nations, Jesuit
Refugee Service, and other international organisations were also
consulted and provided valuable data.

In general, the strategy of the research was to seek to engage with
governments rather than merely criticize from the sidelines. For this
reason, a senior government official contributed anonymously to one of
the chapters, and summaries of the research findings were presented or
distributed to senior civil servants for comments. Criticism of the
perceived negative aspects of policy development or implementation
has consciously been balanced with acknowledgement of the positive,
lest governments feel alienated and less willing to consider
the recommendations.

Because of the sensitivity of some of the research findings, drafts were
peer reviewed by several experts within the region. The findings were
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also presented at a conference in Nairobi in December 2004, and com-
ments were received from the Director of Lands in Rwanda, the President
of the Commission Nationale de Réhabilitation des Sinistrés (CNRS) in
Burundi, and representatives from the Congolese and Burundian embas-
sies in Nairobi, as well as local and international specialists.

Research on such subjects is bound to be controversial to some
degree, but the authors and editors hope that the overall result is bal-
anced and representative.

CHAPTER SUMMARIES

In the first chapter, Chris Huggins and Benson Ochieng discuss the
paradigms, processes and practicalities of land reform in post-conflict
Sub-Saharan Africa. They argue that the process of policy-making in
countries recovering from war differs greatly from that experienced
during times of peace and political stability. This is because, even after
the signing of a peace treaty, countries can continue to be affected by
violence, population movements, and other forms of social and political
instability. Also, post-conflict governance in the current African context,
where conflicts can only rarely be decisively ‘won’ by a particular war-
ring party, is characterised by the formation of transitional power-shar-
ing governments. At the time of writing, former enemies find themselves
attempting to cooperate on political projects in countries such as
Burundi, Sudan and Somalia.

The authors use the examples of Eritrea and Zimbabwe to demon-
strate how the avowed policies of two victorious rebel/liberation move-
ments — the Eritrean People’s Liberation Front (EPLF) and the Zimbabwe
African National Union (ZANU) — were to a great degree abandoned
after they came to power. In Eritrea, this was due to a failure to form an
inclusive culture of governance, which has resulted in a continuation, to
some degree, of the centralised and undemocratic planning which char-
acterised the Marxist Derg regime that they overthrew. In particular, the
importance of pastoralist land tenure systems has not been recognised,
which may be linked to the lack of support received by the EPLF from
some pastoralist groups during the civil war.

In Zimbabwe, the ruling party also ended up continuing to imple-
ment many colonial policies, and for some years, the black landowning
lobby was large enough to block effective land reform. There was a con-
vergence of interests between white farmers and some members of the
black political elite. Indeed, when spontaneous land occupations
occurred, the government at first refused to support the ‘squatters’. It
was only when ZANU-PF found itself in a political crisis that it started
to support and ‘legalise’ the occupations, in order to gain political capi-
tal and use the ensuing disorder to repress opposition supporters.

The chapter also argues that in Eritrea and Zimbabwe existing cus-
tomary authorities have been supported or marginalised at different
times, for essentially political reasons. In Eritrea for example, they were
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important to the EPLF’s struggle, but later came to be seen by the gov-
ernment as a threat to central authority. Such tendencies are especially
important because across Africa, customary systems are increasingly
being hailed as vital aspects of effective land administration.

In his chapter on ‘customary land tenure’ in Sub-Saharan Africa
today, Johan Pottier concentrates on this issue, asking the apparently
simple question, “what exactly do we (and others) mean by the term
‘customary land tenure’?” He demonstrates that the reality is much
more complex than is often implied by the pre-packaged ideal referred
to again and again in policy documents and academic debates. The his-
torical evolution of customary land tenure systems, and the changes to
the conceptualisation of those systems, is investigated, through exam-
ples from across the continent. The author asserts that the reality of pre-
colonial customary land tenure was varied, complex, and based largely
on negotiation and flexibility. There was a degree of struggle or conten-
tion involved. This reality, he argues, was then poorly, partially, and
clumsily translated into particular, static, concepts of customary tenure,
during the colonial period. The example of what is now the Democratic
Republic of Congo serves to illustrate the way in which colonial powers
viewed custom through Western conceptual lenses, and hence distorted
customary norms to suit their own ideas of ‘ownership’. In the words of
Toulmin and Quan, African customary systems were often treated with
a degree of contempt by colonial administrators; where they proved
useful to colonial rule, they were utilised, but only after they had been,
“re-cast to fit the roles required... by the colonial government.”* The
case of the DRC is particularly important in showing how “this recast-
ing strengthened the position of traditional chiefs and conferred powers
upon them often much in excess of their pre-colonial rights over land
and people.” Pottier characterises the result as the creation of a ruthless
‘traditional” structure capable of extorting labour for minimal payment,
and also of alienating communal land for personal gain. This set the
stage for conflict after independence, as described by Vlassenroot and
Huggins in a later chapter.

Pottier goes on to interrogate the idea of ‘land rights’ in reference to
custom. Focusing on the ‘land rights” of women, he draws on research
from Ghana and Burkina Faso in order to demonstrate that access and
control over land is negotiated between men and women, not just at the
household level, but also within a dynamic framework formed by the
interaction of kinship institutions, statutory laws, and changing eco-
nomic patterns.

Finally, the example of the new draft land policy in Rwanda is used
to show how concepts of customary systems — including mythologised,
‘remembered’ systems — are of vital importance in policy-making. While
lack of information on the nature of land tenure in some areas can limit
the ability of policy to articulate effectively with current custom, it is at
least necessary to recognise custom and acknowledge regional differ-
ences in order that policy resonates with local experiences.
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Jenny Clover’s chapter on human-centred environmental security is
introduced with a brief overview of human concerns about the environ-
ment and the various ways in which the relationship between nature and
society have manifested themselves over the centuries. Until the 1960s
most environmental problems were defined in scientific and technical
terms with little attention to political, social or economic impacts.
Environmentalism continued, however, to be associated with a rather
narrow concept of conservation. Concerns were still driven primarily by
scientific and economic analysis, although scientific developments and
growing public concern about environmental degradation and its impacts,
along with a sense of planetary crisis, resulted in a rise in the number and
scope of environmental concerns on the international agenda. It was with
the development of political ecology — which is an exploration of holistic
links between humans and nature at large and the causative processes
and relationships across those environments — that greater integration of
environmental and development thinking emerged in the late 1980s.
Nevertheless, it has only been over the last decade that alternative think-
ing and research about nature and the environment has developed that
reflects a more socio-culturally embedded analysis of nature, and to a
growing interest in the new field of ‘environmental security’.

Attention is given to the ‘greed and grievance’ debates which pro-
vide an analysis of the nexus between environmental factors —abun-
dance or scarcity of natural resources - and conflicts. Such concerns have
been high on the security agenda since the 1970s, but this she equates
with an ‘environment-and-security” debate which offers only a partial
broadening of the security agenda. What is to be secured is synonymous
with environmental threats to the state. Rejecting this narrow, state-cen-
tric concept, Clover calls for the adoption of a more comprehensive
approach which takes into account the wide range of causal factors of
such conflicts, as well as an understanding of how social and political
framings are woven into both the formulation of scientific explanations
of environmental problems, what drives and sustains environmentally
related conflicts, and the solutions proposed to reduce these.

It is on the basis of this approach that land-related conflicts are
explored, using a Sustainable Livelihoods framework. Both colonial era
laws as well as reforms to land laws adopted by post-colonial govern-
ments reveal the social, political and economic factors that shape land
policy. This is reflected in an analysis of the socio-political and historical
forces that have shaped the political economy of southern Africa. Issues of
governance are central to a sustainable livelihoods framework, as wit-
nessed in the important role that the range of formal and informal institu-
tional and organisational bodies play in land policy and administration.
Attention is drawn to matters of gender, of natural resource management,
and the regulation and administration of land rights. In conclusion,
Clover emphasises the value of working towards the goal of sustainable
security, which integrates human, state and environmental security
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Part Two of the book looks at country specific studies — three of the
chapters examine the Great Lakes region, and a fourth looks at Angola,
which, like Rwanda, is in a post-conflict phase of reconstruction and
development.

Since independence in the 1960s, parts of the Great Lakes region have
experienced intermittent but depressingly predictable episodes of polit-
ical strife, armed conflict and population displacements. In the 1990s,
these reached their nadir, with the horrors of the genocide in Rwanda,
and the advent of an enduring cross-border problem of armed militia-
men and former government soldiers, based in the Democratic Republic
of Congo (DRC), who not only threatened Rwanda’s borders but also
preyed incessantly on the local population. However, the terrors of ‘eth-
nic” pogroms and massacres were not confined to that part of the region;
Burundi has long been host to a situation termed ‘slow-motion geno-
cide’ by some observers, with rebels and government troops inflicting
massive losses against an impoverished population, while in the Ituri
district of eastern Congo, large-scale ethnic cleansing has occurred,
accompanied by numerous human rights abuses.

There has been progress towards peace in all the countries of the
region, most recently in Burundi and the DRC. However, sporadic vio-
lence continues in some areas, particularly in eastern DRC. Recent
events around the borders of these countries, and statements by national
leaders, remind us that achieving peace demands a constant effort. The
authors assert that effective land tenure systems and management of
disputes over land will be an important part of this effort.

In their chapter on land, migration and conflict in eastern DRC,
Vlassenroot and Huggins note that access to land has hitherto been
largely ignored as a cause of conflict, with some notable exceptions.
Instead, emphasis within the ‘resources war” discourse has been on the
exploitation of valuable resources such as gold, coltan (columbium-tan-
talite), and cassiterite. However, they argue that in eastern DRC, inse-
cure or insufficient access to land is a significant factor in the impover-
ishment of thousands of rural people, and is therefore a ‘structural’
cause of conflict. Marginalisation as a result of land alienation has given
an important stimulus to militia formation in many parts of eastern
DRC. Second, in the case of Ituri, contested purchase and expansion of
agricultural and ranching concessions have been identified as one of the
proximate causes of violence; the same may be true in Masisi. Third, the
present conflict has radically changed land access patterns, through a
number of mechanisms including forced displacement and shifts in the
level of authority enjoyed by different customary and administrative
leaders. Conflict is producing new competition for land, as part of a
wider renegotiation of the local economic space and re-drawing of eth-
nic, class, and other ‘boundaries’ between groups. This is especially the
case because land was turned from a source of conflict into a resource
for the perpetuation of conflict.
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The authors trace the development of current land tenure systems
and land use patterns from pre-colonial times until the present, with a
focus on the ways in which the customary chiefs became key players in
the political economy of land ownership. They then provide case stud-
ies of the local political dynamics around land from two conflict-affected
areas in eastern DRC: the territories of Masisi, in the volatile north Kivu
province, and Ituri, which until the late 1990s was generally fairly stable.
Fieldwork and anthropological literature demonstrates, however, that
contested access to land has been a recurrent theme in Ituri. As else-
where in the region, the capacity for local leaders to mediate and contain
such disputes was undermined by outside forces — first by the Belgian
authorities, and more recently by the Uganda People’s Defence Force.
The ensuing violence has led to the displacement of hundreds of thou-
sands of people, which has in turn generated many more problems over
rights to land, housing and property rights.

In light of the complexity of the problems and the great variety of
locally-specific micro-dynamics of conflict, Vlassenroot and Huggins
stress that there are no simple, uniform ‘solutions” which can simply be
imposed from the top down. Nevertheless, they do identify a number of
recommendations for policy-makers at various levels. Perhaps the most
significant is the call for a commission on land ownership to be estab-
lished and charged with the responsibility to analyze the dynamics of
land access nationwide. The commission, they assert, should conduct
extensive consultations, involving real community input from rural
areas, and its findings would be brought to the parliament for enact-
ment of a new policy on land allocation and distribution.

In their study of land reform, land scarcity and post-conflict recon-
struction in Rwanda, Musahara and Huggins focus on the Land Law and
Land Policy which were finalised in 2004. Rather than taking a purely
legalistic viewpoint however, they emphasise that analysis of policy in
Rwanda — as elsewhere — should be contextualised through reference to
wider debates about governance and conflict resolution in the country.
They suggest that some questions around land tenure and administra-
tion, which are often portrayed as purely ‘technical’ issues, actually have
such major social and economic implications that they should be treated
primarily as political. They therefore proceed with a discussion of the
nature of conflict in Rwanda, noting that there is significant disagreement
over the most fundamental aspects of governance in the country — while
some commentators note with approval that Rwanda has emerged from
the post-genocide reconstruction phase and has successfully held multi-
party elections, others emphasise the limitations of democracy in the
country and warn that without significant ‘opening up” of the political
space, long-term stability of the country may be at risk. This chapter pro-
vides a historical perspective on the development of current land tenure
systems, and also cites data from government and other sources on the
extent of land scarcity in the country. The recurrent problem of food inse-
curity is also discussed.
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The authors highlight seven aspects of the policy which are particu-
larly important from the perspective of pro-poor policy formulation,
and the need to maintain stability in the country and encourage national
unity and reconciliation: consolidation of land; access to land for the
landless; land registration and different meanings of tenure security; the
abolition of customary systems; inequalities in land ownership; villagi-
sation; and land use and environmental protection.

Based on the analysis of the draft land policy, a number of recom-
mendations are made for short term actions (such as amendment of the
policy in specific ways, and piloting of the policy in different areas) and
long term strategies, which should include more transparent dialogue
within the country on governance and post-conflict reconstruction; the
creation of a more effective mechanism of advocating for land rights as
well as engaging government over policy issues, including capacity-
building of local NGO networks to advocate for the land rights of the
poor; and the development of a workable strategy to promote non-farm
activities, based on realistic projections of the possibilities involved,
rather than an overly optimistic model.

In their chapter on land access and the return and resettlement of
IDPs and Refugees in Burundi, Prisca Mbura Kamungi, Johnstone
Summit Oketch and Chris Huggins also emphasise the need for a his-
torically-informed perspective. The conflict in Burundi is often pre-
sented as ‘Hutu vs Tutsi’, but the national dynamics have always been
far more complex than that, and have become even more intricate since
the peace agreement and the formation of a transitional government.
For a very long time, political power and state control has been in the
hands of a small elite group. In pre-colonial times, the monarchy were in
absolute control, and the princes or Ganwa held authority over land and
other issues. Since independence, a small group within the Tutsi com-
munity from a particular part of the country, has sustained its hold on
power through repressive policies. Efforts by this small Tutsi elite to
retain political control and domination over associated patronage net-
works, and violent counter-strategies of the Hutu political and armed
groups precipitated ethnic massacres and retaliatory radicalism marked
by acts of genocide. One of the main results of the violence that has
plagued Burundi for decades are the multiple waves of population dis-
placement which have occurred with cyclic regularity. Because of the
subsequent re-allocation by the government of land left “vacant’ by refu-
gees (against a backdrop of general land scarcity) the return of refugees
has resulted in disputed claims over particular plots of land. It is not
only refugees who have found themselves dispossessed of land: because
of illegal appropriation of land in both urban and rural areas (especially
the most valuable or productive zones), many people, both Hutu and
Tutsi, continue to suffer great injustice.

The chapter examines the Commission Nationale de Réhabilitation
des Sinistrés (CNRS), which is tasked with ensuring that the housing,
land and property rights of internally displaced households and
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refugees are properly managed. The difficulties experienced by the
CNRS illustrate some of the challenges of institution-building and effec-
tive action during periods of transition where former enemies cooperate
within single institutions.

The chapter concludes that while the potential problems of refugee
return are significant, land must not be seen as just a ‘refugee issue’.
Land ownership issues are widespread, complex and politically sensi-
tive, and are related to demographic challenges, the limitations of the
legal and policy regimes, as well as decades of poor governance. The
new draft land code has measures for decentralisation of many land
administration functions, which have the potential for improving local
level governance if they can be prevented from ‘capture’ by particular
elite interests. However, as the draft code does not seem to include
maximum land ownership ceilings or other mechanisms for improving
equity, there are concerns that a lot of land may change hands to the
detriment of those who are disadvantaged as a result of poverty, gender
issues, or the distorting effects of war.

In her chapter on land reform in Angola, Jenny Clover contextualises
Angola’s land reform within the southern African context. This is a
region characterised by historical and racially based inequities, libera-
tion struggles in which the call for the redistribution of land played a
prominent role, and which has more recently been witness to an increase
in land grabbing and the enclosure of customary lands by powerful
indigenous elites and corporations at the expense of the poor.

Emerging from one of the most protracted and brutal wars of the
twentieth century, Angola is beginning the difficult process of rebuilding
the country’s shattered physical and social infrastructure, and reintegrat-
ing the millions of people who fled their homes. A closer examination of
Angola’s history of land tenure uncovers the potential for recovery that
exists in this sector, and also highlights the threat that land in post-war
Angola poses for becoming a major source of conflict. Since before inde-
pendence in 1965 Angola has been struggling with issues related to land
access, equitable distribution of land and tenure security. “The legislative
history of Angola, especially during the last 40 years, has resulted in a
succession of injustices against the rights of traditional communities and
the sustainability of their economies.”* It is only now, as peace spreads
across the country, that attention is being focused on addressing
land-related inequalities that still prevail, and building sustainable liveli-
hoods. This is especially in the light of conflicts that have developed, in
both rural and urban areas, during the past five years. During war, land is
worth little in commercial terms, but now that security issues are no lon-
ger paramount, the appropriation and regularisation of natural resources
in strategic areas has become a fundamental concern.

The history of land tenure in Angola is traced, starting with the pre-
colonial period through to the draft Land Act and draft Territorial
Planning Law of 2002. The chapter then explores the potential fracture
points facing the country during its current period of post-conflict
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normalisation, especially in the light of returnees (refugees and inter-
nally displaced peoples), recent land-related conflicts, most notably
those experienced by pastoralists in the Gambos region of Huila
Province, tensions around peri-urban and urban land issues, and the
importance of restoring food security and agricultural productivity. In
December 2004 the Land Act was passed into law, ending the period of
debate about the pros and cons of the proposed law. In the absence of a
land policy, the prerequisites for such a critically important policy
framework are presented. Particular attention is given to concerns that
have been raised about the capacity of state structures to perform the
devolved responsibilities envisaged by the new land law. The potential
for Angola to move from conflict to sustained development is greater
than ever before. Should an elite be allowed to strengthen its position
while poor communities stagnate, inequality will deepen, increasing the
risk of conflict in a country already facing huge problems of poverty and
unequal development. The chapter concludes with the question of what
the potential may be for the emergence of localised violence in the face
of the challenges of broad-based recovery.
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