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Fitting human rights into the trade matrix

THOKO KAIME

Introduction

Most sub-Saharan countries possess limited
development and economic potential® because
they are very poorly endowed with human and
physical capital.? Their plight is exacerbated
because they are either denied much-needed
investment owing to their small market size® or
because they are taken advantage of by foreign
investors owing to their unequal bargaining
power.* Such countries are therefore caught in
a vicious circle whereby poverty leads to an
inability to access foreign investment, which
only leads to further poverty.

To overcome these difficulties and break
the circle, regional integration has been pur-
sued as the means for creating larger markets
and consolidating the resources and potential
of these poor economies.® Such larger markets
are expected to create greater economies of
scale which will then attract investment and
improve the development and economic
potential of the countries concerned.®

In recognition of the limited capability of
their individual economies,” governments of
the nine independent states of Southern
Africa® decided in 1980 to utilise their unity
and proximity for two basic objectives: first,
the joint co-operation for the sustainable
social and economic development of their
peoples and the economies of the nine states
as a whole; and second, the economic libera-
tion of the member states from historical

domination in the region by the then
apartheid South Africa.®

The institution that was born out of this
initiative was called the Southern African
Development Co-ordination Conference
(SADCC) and was a somewhat loose arrange-
ment with no formal treaty being signed to
formalise the institutions of the co-ordinating
conference. 10

However, it soon became apparent that the
loose institutional framework adopted by
SADCC would significantly constrain the
achievement of the aims and objectives of the
organisation.’! This weakness, coupled with
significant competition from other more
organised integration arrangements in
Southern Africal? and the imminent democra-
tisation of South Africa, necessitated a recon-
stitution of the co-operation initiative.

The reorganisation of SADCC into the
Southern African Development Community
(SADC) was achieved by way of a declaration
and treaty (the SADC Treaty) which was signed
in Namibia in 1992.13 With the signing of the
SADC Treaty, the regional integration initiative
metamorphosed from a co-ordinating confer-
ence into a development community.

From the original 10 countries that signed
the SADC Treaty, the organisation’s member-
ship has expanded to 14 nations which now
include Angola, Botswana, the Democratic
Republic of Congo, Lesotho, Malawi,
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Mauritius, Mozambique, Namibia, Seychelles,
South Africa, Swaziland, Tanzania, Zambia
and Zimbabwe.™

This contribution introduces the SADC
regional integration mechanism, outlines its
aims and objectives and demonstrates the pre-
eminence of trade within the scheme. The
paper proceeds to highlight the secondary sta-
tus ascribed to human rights protection by the
SADC Treaty, institutions and programmes
despite the human-centred conception of
development within the Treaty. It is contend-
ed in this paper that the promotion and pro-
tection of human rights is one of the central
objectives of the integration initiative.

Aims and objectives of SADC

SADC departed considerably from the nar-
row conception of co-operation pursued by its
predecessor and adopted a comprehensive
development-oriented strategy.’® The SADC
Treaty envisages a wider context of interaction
and therefore articulates a set of interrelated
objectives which straddle the economic, social
and political spectrum.16

The economic objectives include the
achievement of regional economic integration
through the achievement of self-sustaining
development,'” economic growth, the allevia-
tion of poverty,'8 the promotion and maximisa-
tion of productive employment of resources,?
and the achievement of the sustainable utilisa-
tion of natural resources.?°

Among the social objectives are the build-
ing of support mechanisms for the socially
disadvantaged,?® consolidation of the long-
standing historical, social and cultural affini-
ties and links among the peoples of the SADC
region,?? the effective protection of the envi-
ronment,? the combating of HIV/AIDS and
other deadly communicable diseases?* and the
mainstreaming of gender in the process of
community building.%

The political objectives range from the evo-
lution of common political values, systems
and the strengthening of legitimate and effec-
tive democratic institutions,? to the consoli-
dation and maintenance of democracy, peace,
security and stability.’

Similarly, the means of achieving these

objectives are a combination of economic,
social and political mechanisms and institu-
tions. They include the harmonisation of polit-
ical and socio-economic policies and plans of
member states,?® the encouragement of popu-
lar participation in SADC programmes and
projects,?® the creation of appropriate institu-
tions and mechanisms,3° the encouragement of
free trade,3! the development of human
resources,32 and the improvement of econom-
ic management and performance.3?

It is thus clear that the regional integration
framework espoused by the SADC Treaty tran-
scends mere economic integration and is
aimed at political institution-building: to pro-
mote economic integration with the explicit
purpose that social and political integration
will accompany it and transform the region
into a broader institutionalised community
based on human rights, democracy and the
rule of law.3* Apart from the creation of new
structures to co-ordinate economic develop-
ment, the Treaty also envisages the existence of
institutions which promote democratic values,
encourage social and political integration and
qualitatively improve the lives of SADC citi-
zens. It is argued, however, that despite recog-
nising the importance of human rights in the
integration mechanism, trade is the only ele-
ment which features highly, while human
rights are given almost cursory treatment.

The role of trade in SADC

Although not the only objective of the region-
al integration mechanism, trade features pre-
eminently in the SADC Treaty, protocols3®
and programmes. The preamble notes the
SADC states’ “duty to promote interdepend-
ence and integration of [their] national
economies for the harmonious, balanced and
equitable development of the Region”3¢ and
of “the need to mobilise ... resources to pro-
mote ... economic integration.”” In addition,
the areas of co-operation® and the economic
objectives of SADC are trade-oriented and are
premised on the increase of regional and inter-
national trade for the achievement of eco-
nomic growth.3°

Further, the majority of protocols adopted
by SADC are intended to deepen regional
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economic integration, and in this regard
SADC has adopted protocols on information
and communications,*® productivity,*! stan-
dardisation,*? mining, trade, transport, mete-
orology,”® and finance and investment.** All
these protocols are intended to enhance pro-
ductivity and efficiency and to encourage
both intra- and extra-regional trade. This bias
towards economic integration is also evi-
denced in the way SADC'’s sectoral pro-
grammes are structured.*® The trade-oriented
sectoral programmes include employment
and labour, human resources development,
energy, finance and investment, mining, trade
and industry, and tourism.*6

The reasons for the pre-eminence of trade
within SADC'’s legal, institutional and pro-
grammatic framework may be classified into
three categories. These are historical prece-
dents, regional economic dynamics and inter-
national economic imperatives.

It must be noted that economic co-opera-
tion was the principal reason for the existence
of SADC'’s predecessor SADCC,¥ and thus
to a large extent SADC inherited and contin-
ued this mandate albeit at a more profound
level than mere co-operation. In this respect,
the agenda of SADC was already influenced
and shaped at inception by the activities of
SADCC before it. Further, regional integra-
tion arrangements in Southern Africa may be
correctly described as the formalisation of his-
torical economic linkages between the peoples
of the region.*® Since pre-colonial times, the
people of Southern Africa have involved
themselves in trade and other economic activ-
ities. The institution of formal linkages is thus
intended to consolidate trade activities
towards the achievement of economic growth.

Second, SADC is mainly composed of
generally poor economies that rely chiefly on
primary exports to developed economies. This
being the case, they are highly susceptible to
external shocks due to the non-existence of
alternative trade linkages with either devel-
oped markets or their neighbours.*® Thus, the
creation of alternative, durable and sustain-
able trade links among SADC members was
imperative in ensuring the economic growth
of the region. It is intended that the creation
of a bigger market will attract foreign and

domestic investment and will lead to eco-
nomic prosperity for all member countries.

Lastly, developments in the world econo-
my have necessitated the creation of integrat-
ed economies amongst proximate nations in
order to take advantage of the increased
movements of capital, labour and goods, as
well as the economies of scale that result from
such arrangements.®® Integration arrangement
trends now emerging in most regions of the
world are all part and parcel of the global
movement towards common regional markets
and the regional management of resources
and institutions.®® The focus of this global
movement is on the creation of efficient trade
systems which are intended to spur on and
nurture economic growth. From this perspec-
tive then, SADC may be said to have been
formed with the purpose of benefiting from
these trends in the international political
economy.

The historical and economic pervasiveness
of trade has therefore influenced the posture
of SADC’s legal, institutional and program-
matic frameworks. It is hoped that the effec-
tive implementation of trade policies will lead
to sustainable economic growth and the
reduction of poverty within the region.

The role of human rights in SADC

Although the SADC Treaty identifies the pro-
motion of human rights as one of the core
principles of the integration mechanism®2 and
proclaims the observance of human rights as
critical in ensuring people’s participation in
the initiative,® this unequivocal commitment
to human rights is not translated with equal
force into the normative framework estab-
lished by the Treaty or into SADC’s program-
matic activities.>* Thus the Treaty does not
create any institution with the specific man-
date to deal with human rights issues, neither
are there any protocols or sectors especially
entrusted with human rights protection.%®
However, given the people-centred nature
of the integration mechanism, the inadequate
attention accorded to human rights promo-
tion and protection is neither conducive to
the achievement of the aims and objectives
of SADC,%¢ nor is it in harmony with well-
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established principles of international law
regarding the purpose of trade and develop-
ment arrangements.%’

Deep integration as envisaged by the SADC
Treaty is inevitably accompanied by high levels
of economic, political and social interaction.58
This increased interaction calls for the estab-
lishment of a coherent framework of rules for
governing the relations that arise therefrom.5°
It is recognised that guaranteeing respect for
human rights satisfies this need.®® This is
because “in a society governed by law, [human
rights] can be a means for people to protect
themselves from bureaucratic abuse, commer-
cial exploitation, and official lawlessness”.6

The adoption of strong human rights val-
ues and institutions serves not only to give
confidence to investors and trading partners
but also ensures the effective participation of
individuals in the scheme and assures protec-
tion from the negative consequences of
trade.52 Apart from positive aspects such as
the generation of income, employment and
foreign exchange, trade may also manifest
negative consequences such as environmental
damage, destruction and loss of livelihoods or
unacceptable levels of exploitation.®
Consequently, adherence to human rights val-
ues and norms serves to protect vulnerable
groups such as women and children whose
social protection is liable to be diminished by
trade dynamics.%*

Further, international human rights law
and practice has emphasised the centrality
and primacy of human rights obligations in
all areas of governance in development,
including international and regional trade,
investment and financial policies, agreements
and practices,%® and requires all governments
and economic policy forums to take human
rights principles and obligations into account
when formulating national, regional or inter-
national economic policies.®

This position is borne out of the recogni-
tion that trade arrangements such as the
SADC integration mechanism are but
processes that enable human persons to fully
enjoy all economic, social, cultural, civil and
political rights.6” Increasingly, it is being
accepted that it is unrealistic to measure devel-
opment “purely on the basis of economic

indicia”® while ignoring the human dimen-
sion of development.®® Economic growth
must therefore translate into a qualitative
improvement in the lives of people. Explicit
recognition of the primacy and centrality of
human rights in the integration mechanism is
the surest way of guaranteeing that economic
growth results in an improvement in the qual-
ity of people’s lives.

Consequently, it is critical that the SADC
integration mechanism does more than pay
lip service to the promotion and protection of
human rights if its goal of holistic human
development is to be reached. The promotion
and protection of human rights must not be
viewed as a mere condiment to the integration
initiative, but must rather be elevated as one
of its central or core purposes.

The legal basis for elevating human
rights protection

The legal basis for adopting a human rights-
centred approach to regional integration is
clear. All SADC members have undertaken
obligations under human rights law through
the ratification of various international
treaties or the application of customary inter-
national law. Consequently, every policy or
activity that is formulated or pursued in order
to achieve the aims and objectives of the
regional integration initiative must conform
to the human rights obligations of the mem-
ber states.”® Such an approach, it is submitted,
not only finds support in international law
and within the SADC trade framework but
also augurs well with the aims and objectives
of the regional integration initiative.

The UN Charter’™® establishes general
human rights obligations, which affirm the
need to respect human rights in the quest for
economic development. Under the Charter,
all members of SADC have undertaken to
promote “higher standards of living, full
employment, and conditions of economic
and social progress and development” as well
as “universal respect for and observance of,
human rights and fundamental freedoms for
all”.”? Thus under the UN Charter, economic
development and the protection and promo-
tion of human rights go hand-in-hand and
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one may not be sacrificed for the other.
Similarly, the Universal Declaration of
Human Rights (UDHR)™ — which is widely
viewed as the authoritative elaboration™ of
the UN Charter obligations relating to human
rights — establishes the civil, cultural, eco-
nomic, political and social needs necessary to
human dignity and transforms these needs
into legal entitlements or rights to be protect-
ed by member states of the UN. In other
words, under the UN Charter and the
UDHR, civil, cultural, economic, political
and social rights may not be rationed in the
guest for economic development.”™

Thus, the approach in this case is to ensure
that the provisions of the SADC Treaty as well
as the protocols under it are not construed in
isolation of the human rights objective, but
rather are interpreted and implemented in a
manner that furthers the promotion and pro-
tection of human rights.” Indeed, article
31(3)(c) of the Vienna Convention on the Law
of Treaties’” confirms the appropriateness of
such an approach by providing that every inter-
national treaty must be interpreted by taking
into account “any relevant rules of internation-
al law applicable in the relations between the
parties”. The SADC Treaty and the protocols
under it do not escape this rule. Consequently,
in their interpretation and implementation,
SADC member states must adopt a human
rights approach and ensure that primacy is
given to their obligations to protect and pro-
mote human rights.

The benefits of adopting this
approach

There are several functional benefits that may
be ascribed to the adoption of a human rights
approach in the implementation of the
regional integration process.

First, a human rights approach allows for
the explicit recognition of the linkage between
trade and human rights. This, in turn, results
in the better understanding of the interaction
between regional integration, trade and
human rights. It also allows for the establish-
ment of constructive dialogue between
human rights, environmental, finance and
trade practitioners and the designing of bal-

anced and coherent policy making within the
integration arrangements.

Second, a human rights approach to
regional integration examines integration law
and policy comprehensively, focusing not
only on economic growth or market growth
but also on how these processes impact on
human security and welfare. In other words,
such an approach ensures that regional inte-
gration contributes positively to the provi-
sioning of health systems, education, water
supply, food security, labour, political process-
es and so on. It examines the effect of integra-
tion on individuals and seeks rules and
policies that take into account and benefit the
rights of all individuals.

While regional integration offers opportu-
nities for increased growth and development,
the integration process, in particular where it
leads to unregulated private sector activities,
may threaten human security by diminishing
access for the poor to essential services.
SADC member states have obligations, both
under their constitutions and international
law, to guarantee human social security and
should not therefore leave the concerns of
human welfare to market forces under the
integration processes.

Finally, elevating the role of human rights
within the integration process will help SADC
member states reconcile their obligations
under human rights and trade law. In this
manner, the approach seeks the means by
which the integration of SADC economies
can take place in a way that advances the
objective of promoting and protecting human
rights.

The structure of a human rights
approach to regional integration

In order “to foster regional development and
integration”,”® the SADC Treaty identifies
“areas of co-operation through which member
states co-ordinate, rationalise and harmonise
their macro-economic and sectoral policies
and strategies and programmes and proj-
ects”.” The implementation of these areas of
co-operation is conducted at three levels,
namely: the provision of a legal framework;
the assignment of an institutional framework;
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and the design and implementation of a pro-
grammatic framework.

The legal framework is the constitutive
basis of co-operation. It may be sourced from
the SADC Treaty itself® or from the protocols
entered into under the Treaty.8! These consti-
tutive documents identify and demarcate par-
ticular areas of co-operation which are viewed
as vital to the achievement of the aims and
objectives of the regional integration initiative.

Apart from elaborating the areas of co-
operation, the legal framework also establish-
es the institutional structures which are
mandated to oversee the defined areas of co-
operation. These institutions are called sec-
toral co-ordinating units. According to SADC
practice, these units are distributed to the var-
ious member states as co-ordinating agents.8?

At the practical level, the areas of co-oper-
ation are implemented through programmes
and projects designed and planned by the
SADC Secretariat.83 These programmes and
projects are then assigned to and co-ordinated
by the various sectoral co-ordinating units.84

For example, in relation to trade, SADC
has prioritised this sphere by according it the
status of an area of co-operation. The legal
framework for co-operation is sourced from
the SADC Treaty8® and the Trade Protocol. At
the institutional level, the programmes and
projects under this area of co-operation are
entrusted to Tanzania. The programmes and
projects planned and developed by the
Secretariat have focused on trade liberalisa-
tion and the increase of intra-SADC trade.®”
The enforcement of the obligations which
member states have assumed under the Trade
Protocol and the settlement of trade-related
disputes are entrusted to the Panel of Trade
Experts (the Trade Panel).88 The Trade Panel is
an ad hoc adjudicating body appointed by the
Council of Trade Ministers to deal with trade
disputes when they arise.8°

Despite being one of the primary objec-
tives of the integration initiative, the protec-
tion and promotion of human rights receives
little or no attention within SADC’s legal,
institutional or programmatic frameworks.

A human rights approach to regional inte-
gration, however, would require the formal
elevation of human rights protection and pro-

motion on to the SADC agenda. This priori-
tisation of human rights would require the
adoption of a protocol on human rights, the
establishment of a sectoral co-ordinating unit
for the implementation of the protocol, and
the formulation of programmes and projects
relating to human rights protection by the
SADC Secretariat.

In relation to enforcement of the human
rights protocol, it is proposed that a SADC
human rights commission or sectoral co-ordi-
nating unit be established. The commission
could be mandated with the duty to examine
SADC integration laws and policies in order
to ensure that they are compatible with the
human rights obligations of member states. In
the execution of this mandate, the commis-
sion could, among other things, carry out
studies which encourage dialogue on human
rights and trade, undertake human rights
assessments of integration law and policy, and
devise or encourage integration implementa-
tion strategies which are compatible with
human rights.

Conclusion

The development of a strong trade agenda
within the SADC regional integration initia-
tive is critical to the achievement of sustain-
able development within the region.
However, the absence of an explicit human
rights approach within the trade regime jeop-
ardises the achievement of the objectives of
the regional arrangement. The SADC Treaty
acknowledges the crucial role of human rights
in the pursuit of economic growth. This
recognition must be built into the legal, insti-
tutional and programmatic framework of
SADC. Without mainstreaming human rights
into the SADC agenda, positive changes in
economic growth will not result in qualitative
changes among the region’s citizens.

The insistence on trade and increased pro-
ductivity without equal concern to human
rights protection may result in distorted devel-
opment, whereby vulnerable groups such as
women and children are exposed to the
adverse effects of trade such as child labour
and diminished social protection. It is there-
fore important that the trade regime be imple-
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mented

in accordance with international

human rights norms. In order to achieve this,
there is need to develop an explicit human
rights function within the SADC regional
integration arrangements.
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